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IN THE SUPREME COURT OF THE HAWAIIAN
ISLANDS.

JOSEPH G. HENRIQUE » JAMES R. PARIS, s LI Or
MARY C. PARIS, and J. D, PARIS, Jr.. Administrator
of the Estate of J. D. Paris, Sr., déceased.

i‘%."__T'E p s '::!3‘_'. r S

HEARING, July 1, 1886.

APPEAL.
DECISION, Sept. 14, 1886,

JUDD, C. J.,, FREAR AND WHITING, JJ.

Specific performance of an option of purchase contained in a lease will
not be decreed after a forfeiture of the lease has been inecurred
for breach of condition, il such breach has been persistent and
willful on the part of the lessee.

A convevanoe of leased premises carries with it the right to possession
upon a forfeiture for breach of condition.

OPINION OF THE COURT, BY FREAR, J.

This is a suit for specific performance of an option of purchase
contained in a lease from J. 1. Paris, Sr., to the plaintiff.

After making the lease, the lessor conveyed the premises w
defendant James R. Paris, a minor, subjeet to life interests in
himself and his wife, the defendant Mary C. Paris. Subsequently
he died. and his son, J. D. Paris, Jr., defendant, was appointed
administrator of his estate.

The lease is of a stone house with three enclosed lots, 10.71
acres in area, at Kaawaloa, Sonth Kona, Hawaii, for a term of
vears from the first day of October, 1888, “and upon the
fulfillment of the conditions hereinafter set forth.” Then follow
five covenants by the lessee in separate paragraphs, the second
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of which is a covenant “to elear the lantana from all the said en-
closed lots within eighteen months from date, and to keep them
clear until the termination of said lease.” Following these cov-
ensnts of the lessee is a covenant of the lessor for quiet enjoyment,
“the lessee fulfilling the terms and conditions herein stated.”
Following this is @ separate paragraph, as follows:
the lessee shall have the privilege of purchasing said property
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with 2 acre= of land more or less additional to square two corners
of the lot, when he shall have paid the sum of $450.00 to the
lessor or o his legal representatives.” TFinally there is a para-
graph providing for reentry in case default shall be made in
fultilling any of the conditions of the lease.

e lessor and. affer his death, his son, J. D. Paris, Jr., as
administrator of his estate, accepted rent ($50 per annuni. pay-
able quarterly in advanee) until April 1, 1885, On April 30,
1885, J. D. Paris, Jr.,
np;iT for breach of the condition to elear the land of lantana.
A day or two later he was tendered the rent for the quater
beginning ."L!-r‘ii. 1. 1895, which he declined to receive.

as administrator, sent the lessee notiee to

.[1_“ III“':'.
instituted proccedings and obtained judgment for possession of
in the Ihstriet Conrt of South Kona.
wias .I!I!ii';iii"i 1o Tin‘ l‘il‘l'l‘.iT ( ourt, where iT E'- stall 1!!'1[‘.iih.'-..'. U
D. Paris, Jr.,
went upon the premises and read two notices, one on behalf and
and father of J. R. Paris, the other on in"l!;:'llh and
by the anthority of Mary C. Paris, in each of which notices he

the premses, The case

.['g!{r = 4 [.".'.'.‘ on ;tli\'il'i' nl‘ {'HIll’l:—F'I. -l.

or ihont
as guardian

stated that he entered upon the premises and took possession of
thie same Tor breach of the conditions, terms and covenants of the
lease, and demanded immediate and peaceful surrender of the
August 8, 1895, Mary C. Taris
released and quit-claimed the premises to James R. Paris. Aug-

premises, which was refused.
ust 21, 1805, James R. Paris, by J. D. Paris, Jr., as guardian
ad litem and next friend, brought ejectment for the premises
acainst the lessee, in the Cirenit Court. In October the lessee
tendered J. D, Paris, Jr., for the land $450 (which was declined ),
1 on November 20, 1895, iil'llll;:‘lll this smit.
At the commencement of the lease, Octobier 1, 1888, a large

the land was covered with lantanas at the end of thi
iy

first eichteen months a little over half of this land had been
eleared. On \.11I 30, 1895, the 'i;:‘l' of the first none I'[:.H,
ther as still abont three-fourths of an acre of the original
orowWl ..‘:' lantana on T.}Ji' Il!l:l{. :ITltll ""I!"i'lt'!':i]lll-' Foung L Titane,
£ ¢ three feet high, seattered over the land in patehies. On
June 5. 1595, the ri‘nT-- of the second notice and entry, most of

ld lantana had been cleared. but there was g :m'}_’l' L8 A 8
of voung lantana, nearly all in flower and some in seed, come

e«
of which was still on the land after the commencement of this
suit in November

It is ;:l‘_::_"-‘.f"] for the defendants that the effect of the wopd
“moreover” at the beginning of the option paragrapl in the
lease is to inecorporate in that paragraph the elause “the lessee

» the terms and conditions herein stated

fonnd in the

e ¢ paragraph relating 1o quiet enjoyment, and so make
the exereise of the purchase option expressly dependent upon the
nerfor of a condition !-rt-'f-{»ﬂr-m, failure in the ?_nr_-rfnru:--
ance of which wonld work a forfeiture of the option, notwith-

standing the continuance of the lease by the acceptance of rent.
and thus bring the ease within the prineiples governing Giller!
. Port, 28 Ol 8t 296, and Stecle v, .Bond, 32 Mmm, 14. Bur
it seems 1o ns that the case is more :Hwh);_"-ni'.:-. go far as the eon-
struction of the instrument is concerned, to Hagar v. Buck, 44
Vi. 285, relied on for the plaintifii See also Green r. Low, 22
Beav. 625. In Hagar r. Bursk there were covenants to build a
hounse of a certain kind and size within two yvears, and 1o keep
honses in vepair: a covenant of quiet enjoyment on condition of
performance of the lessee’s covenants: an option of purchase
Illu_.u payment of $500, and power to enter and fake possession
upon breach of the lessee’s covenants. The Court held that the
option of prrchase might be exercised so long as the lease was
continued in foree by the acceptance of rent, notwithstanding
failure to keep the covenants; that the right to entér for breach
of the covenants was waived so long as rent was accepted, bnt
no longer, the covenant to repair being a continuing one: and
that althongh entry had been made for breach of this covenant,
equity would relieve against the forfeiture because it would
work a hardship to the lessee and full compensation eonld be
made to the lessor.

Courts of equity regard the -performance of covenants in
legses as the real object desired, and the right of entry as mere
security for such performance, and so they do not always hold
parties strictly to their legal rights, but often relieve against a
forfeiture, especially if full and exaet compensation can be made
to the injured party. Accordingly, in esse of a breach of a eove-
nant to pay rent, relief is generally granted against a forfeiture,
because payment of the rent with interest thereon is deemed full
and exact compensation. But in the case of other covenants, as
to repair, insure, clear off lantaua, ete., relief will not generally,
except in cases of frand, mistake, accident or surprise, be granted,
because the exact compensation cannot be ascertained. And even
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in cases where exact compensation ean be made, relief-will not
be granted if the breach is due 10 gross negligence or is per-
sistent and willful on the part of the lesee. See Gurrefl v.
Macfarlane, 6 Haw. 435; 1 Pom. Eq. Jur., Sees. 452-454; Tay-
lor, Ld. & Ten., Sec. 496.

In Hagar v. Buck, supra, the Court went so far as to relieve
against a forfeiture incurred for a breach of a covenant to repair,
but this was expressly on the ground that the option to purchase
for a definite sum bronght the case within the rule applicable
to cases where full compensation can be made; for, upon the
lessor’s parting with all his interest in the premises by a eonvey-
ance thereof for the sum agreed upon, it would, thonght the
Conrt, be immaterial to him whether the covenants had been
kept or not. And although that case seems to have gone about as
far a= any in this direction, we might nevertheless feel obliged
1o follonw it. if it were not distinguishable from the case at bar.

It seems to us that the present case, unlike the Vermont case
<o far as appears, is one of those in which the breach has been
persistent and willful. Tt appears that the lessee might by reason-
able effort have cleared the land within the first eighteen months
and kept it clear afterwards. .And although rent was accepted,
and this may have technically constituted a waiver of the breach
for the purpose of continuing the purchase option as well as the
lease proper, until April 1, 1895, yet the tenant was not thereby
led to helieve that the breach was hequiesced in or that a forfeit-
ure would not be enforced, for repeatedly during nearly the whole
period, at least after the expiration of the first eighteen months,
he was urged to elear the land, and was told that he had lost his
option by his failure to do so, and was warned that he would lose
his lease also if he did not keep his covenant; but, to judge from
his own testimony as well as that of J. D. Paris, Jr., the prinei-
pal witness for the defendants, he was indifferent to these warn-
ings, and disposed to eclear the land solely with a view to his
own convenience, regardless of his duty under the covenant.
The bregeh econtinued the whole period—including over seven
months after rent was refused, and when there was not even a
technical waiver; and not unfil the lapse of a considerable time
after the bringing of the action of ejectment, to say nothing of
prior efforts to recover the premises from the lessee for breach
of his covenants, did he attempt to exercise the option to pur-
chase. The legal right under such cireumstances is with the
Jandlord, and if the tenant desires to be relieved from the conse-
quences of his own acts, it must appear at least that he has not
persistently and willfully neglected to perfoim his own obliga-
tions. He who eomes into equity must do so with clean hands.

It is, however, argued that the lessor’s grantee did not succeed
to the right to enter and take possission for breach of condition.
This =eems to have been the rule at common law. Co. Litt.,
214a. “But now,” savs Taylor, Ld. & Ten., See. 440, “a con-
veyanee of leased premises, without reservation, carries with it
all the grantor’s rights in the lease, ineluding the right to poes-
session upon a forfeiture for the breach of any of its conditions,
and excepts only such obligations as are merely collateral
thereto, or of a personal character,” This change in the law was
made by statute in England (32 Hen. VIIL c. 34), and in
many of the United States, but in some States it appears to have
heen adopted without the aid of statute. See Page v. Esty, 54
Me. 319: MeGuffie v. Carter, 42 Mich, 497: MeKissick .
Pickle, 16 Pa. St. 140. Another branch of the same rule at
common law prevented a reservation of rent from passing to a
lessor's grantee. Co. Litt., 213h. This also has been changed by
statute in England, and partly by statute and partly by judicial
decisions in America. Taylor, Ld. & Ten., See. 439; Perrin v.
Lepper, 34 Mich. 292; Burden v. Thayer, 3 Mete., 76.

The old rule is a provision of the feudal law, and grew ont of
a state of society which does not exist in these Islands. There is
not now and here the necessity that there was in England in
the Middle Ages for laws against champerty and maintenance
to prevent the stirring up of suits for purposes of oppression, nor
any reason why a landlord should not convey his estate withont
the consent (attornment) of his tenant. Freedom rather than
resteaint of alienation is required under present eonditions. The
reasons for this rule having ceased, the rule itself should also
And there can be little doubt that lessors’ grantees have
hitherto in these Islands acted accordingly and exercised the
right of cntry for hreach of eondition, u[liml'lgh we do not know
of any jndicial decision directly upon the subject. In Daris v.
Nyeneer, 5 Haw. 274, the Conrt -‘1!{,:}:(-.-:“»‘1 but did not decide
the question whether our statute did not go so far as to give the
right of entry to the lessor’s grantee. See Civ. Code, See. 939,
relating 1o summary proceedings to recover possession. In Gar-
vott v, Macfarlane, 6 Haw, 435, the Court, while it did not
expressly refer te the question, assnmed that the lessor’s grantee
might excreise the right of entryy, for it held (on demurrer) that
equity wonld relieve against the forfeiture. There would have
been no necessity for so holding, and the lessee would have had
an adequate remedy at law, if the grantee of the reversion conld
not have luwiolly entered. See alzo Kuamu v. Iaukea, 9 Haw.
12, We are of the opinion that the old common law rule in
question is not law here, because it is “otherwise established by
Hawaiian national nsage,” Laws of 1882, Ch. 57, See. 5.

The decree appealed from dizsmissing the bill with costs is
atfirmed.

. . M. Robertson for plaintiff.

Kinney & Ballou for defendants.
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IN THE SUPREME COURT OF THE HAWAIIAN
ISLANDS.

MRS. E. K. BOOTH v. KAPUAKELA (w).
APPEAL FROM A DECREE IN PARTITION.

HEARING, JUNE 26, 1896, DECISION, SEPT. 14, 1806,

JUDD, C. J., FREAR AND WHITING, JJ.

A's grantors were susd in ejectment and claimed the entire land, and
made no special claim to a2 wooden house thereon. Judgment
was obtained against A’s grantors for an undivided half of the
land. The presumption is, in default of evidence, that the house
was & part of the real estate, and A |s estopped from showing in
subsequent proceedings in partition, that the house was erected
Iiv her ancestor in title and is her exclusive property.

OPINION OF THE COURT, BY JUDD, C. J.

The guestion in this case appears to be whether a party who
was sied in ejectment and ugsinst whom a verdiet was rendered
for a maiets of the land is, on a bill for partition of the land,

A i o

estopped to show that a certain wooden honse on the common
estate was exclusively the property of her ancestor in title.

The Cirenit Court affirmed the report of the Commisioner
who made a division of the land, awarding one pareel to plaintiff
and the other to defendant, the house in question being upon the
portion set off to defendant, another house being on the portion
set off to plaintiff. It appears that in the trinl of the title the
present plaintiff’s grantors did not make special claim of owner-
ship in the house, but claimed in defense the entire land under
a deed from one Pilipo, who the jury fonnd to be entitled to but
one-half of the same, and the present defendant the other half.
The question of title to the land as it stood, and necessarily of
the improvements, hereditaments and appurtenances appertain-
ing, was litigatgd between the parties, and the verdict of the
jury is conclusive that each party was entitled to one-half of the
entire estate, including improvements, It was incumbent upon
the Commissioner to view and divide the estate as he did. And
no exception was made to his report, which presumably took
into consideration.the value of the house in question as a part
of the estate, There is no evidence before us to show whether
the house iz affixed to the soil so a5 to be a part of the realty,
and in default of such evidence the presumption is that it is of
that nature.

In resisting the suit of the present defendant (then plaintiff)
at the trial of the ejectment case, it would have been competent
for the then defendants (grantors of present plaintiff) to have in
their answer claimed the house as exclusively their own, and we
doubt not thata verdiet would have been rendered in accordance
with the proofs adduced. No such claim was made, and the
plaintiff is now estopped from making it.

Decree affirmed.

Magoon & Edings for plaintiff.

Kiuney & Ballou for defendant.

“Disfigured For Life”

thousands

Is the despairing cry of
afflicted with

Unsightly skin discases.

Do you realize what this disfiguration
means to sensitive souls?

It means isolation, seclusion,

It is a bar to social and business success,

Do you wonder that despair seizes upon
these sufferers when

Doctors fail,

Standard remedies fail,

And nostrums prove worse than useless ?

Skin diseases are most obstinate to cure
or even relieve.

It is easy to claim to cure them, but
quite another thing to do so.

CUTICURA REMEDIES

Have earned the right to be called Skin
Specifics —

Because for years they have met with
most remarkable success.

There are cases that they cannot cure,
but they are few indeed.

it is no long-drawn-out, expensive ex-
periment.

25¢c, invested in a tablet of

CUTICURA SOAP

Will prove most convincing.

In short,

CUTICURA WORKS WONDERS

And its cures are simply marvellous.

SreEpY CuRz TREATHMINT, —Warm bathse with
Curicuna Boar, gentle ;:' nileationas of U vea (ulut-

ment), followed h\- nlld doses of CuTicrny HESHVERT
(the new blood purifier),

SoMl thmoghout the world,  Frithal depeir: ¥ Niwurar &
Boxw, 1, King Edwardst, Londen, | arris Pele AN
Cukwicat Conm nariin, Sole Proprietoes, Haet Usa

G N. WILCOX, President.
E. SUHR, Secretary and Trensurer.

J. F, HACKFELD, Vics President.
. MAY, Auditor.

Pacific Guano and Fertilizer Co.

......... POST OFFICE BOX 484—NUTUAL TELEPHORE 467

We Are Prepared to Fill All Orders for

Artificial
~ Fertilizers.

ALSO, CONSTANTLY ON HAND:—
PACIFIC GUANO, POTASH, SULPHATE OF AMMONIA.

NITRATE OF S0DA, CALCINED FERTILIZER,

BALTS, ETC., ETC., ETC

Brecial attention given to snalysis of soils by our agricultural chemist,
All goods are GUgABANT!:EI; in every respect. . o

For further particulars apply to
Pacific Guano and Pertilizer Company.

DR. W. AYERDAM, Manager

Island Visitors

TO HONOLULU!
TRAVELING . EXPENSES

BY PURCHASING YOUR Dry GOOdS

** L. B. KERR’'Sqaes

If you are not coming to Homolulu
send for patterns and quotations. Your
orders will be attended to quite as well

SAVE YOUR

Also 8 fine range of Men's Saitings
ahd Trouserings.

A Single Yard or Artiels at
“W! or Whole-

L. B. KERR.

Queen Street,
Honolulu.
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